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9 September 2010 
 
 
 
Clerk of the Committee 
Commerce Committee 
Select Committee Office 
Parliament Buildings 
WELLINGTON 
 
 
 
Dear Sir/Madam 
 

Submission to the 

COMMERCE SELECT COMMITTEE 

on the 

CONSUMER GUARANTEES AMENDMENT BILL 

 
Introduction 
 
This submission is from the New Zealand Automobile Association (NZAA). We 

do not wish to appear before the committee to speak to our submission.  

 
The NZAA is an incorporated society with 1.3 million members. It represents the 

interests of road users who collectively pay over $2 billion in taxes each year 

through ACC levies, fuel excise, road user charges and GST. 

 
As road users, our Members have an interest in the proposal in the Bill to clarify 

that online auctions of goods, such as cars or car parts and accessories, and 

services by commercial dealers are covered by the Consumer Guarantees Act 

(CGA). 

 
Our comments on the proposed amendment to Section 41 of the CGA follow. 

 

Clause 6: Section 41 amended by adding new subsection 4  

 
The NZAA supports the intent of the amendment clause in the Bill. We are 

concerned that under the current Act, suppliers are using the auction exception 

in s.41 to opt out of their responsibilities under the Act when selling goods 

directly to consumers via an online trading facility.  
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This is evidenced by comments by New Zealand’s biggest online auction site, 

TradeMe, in their submission on the Consumer Law Reform Discussion Paper, 

that vehicle dealers are using the loophole to dispose of vehicles they don’t 

wish to stand behind. They further note that sales by auction have been used as 

a defence by dealers in several Motor Vehicle Disputes Tribunal cases this 

year. 

 
We concur with TradeMe’s comments that closing the loophole, as this 

amendment proposes, would provide better consumer protection and be less 

confusing to buyers and sellers. 

 
For the purposes of this discussion, we will use the scenario of a private 

individual (‘privateer’) purchasing a used car from a professional or commercial 

dealer or supplier (‘dealer’), but the premise could equally apply to any goods.  

 
The NZAA considers the key issue for privateers is whether, when buying a car 

from a dealer who identifies themselves as such, they are covered under the 

CGA. Presently, when buying a car from a dealer’s yard, they are, but if they 

bought the same car online via a competitive bidding process, such as a 

TradeMe auction, then they would not be covered. Privateers understand that 

when buying off a dealer a number of truisms apply: 

 the car is usually priced more than an equivalent model sold privately to 

cover dealer overheads, sales mark-up, and various legal responsibilities 

such as health and safety, the Motor Vehicle Sales Act, and the CGA; 

 that the dealer will guarantee title and ‘stand behind’ the vehicle or make 

good any unidentified  mechanical or operational faults occurring shortly 

after purchase, and that the buyer can seek redress under the law (i.e. the 

‘fit for purpose’ test) for any associated disputes that may arise; 

 that the car will be offered for sale with a current Warrant of Fitness (less 

than one month old) and registration unless stated otherwise. 

 
Privateers generally expect that these dealer obligations and legal redresses 

apply whether the car is bought from the dealer off their yard or online. Equally, 

privateers understand that if they buy off another privateer, whether in person or 
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online, that they are not covered under the CGA. Therefore, it is anomalous that 

some buyers, having knowingly and perhaps intentionally purchased a car 

online via a competitive tender from a dealer to ensure they are protected by 

the law, and subsequently seeking to exercise their rights under the CGA, are in 

fact not covered by it.  

 
This anomaly is further compounded by the fact that if the buyer had exercised 

the ‘buy now’ or fixed price offer options of a TradeMe auction or similar, they 

would have been covered by the CGA (although we suspect some buyers 

would not be aware of this distinction, to their detriment, and some sellers may 

have taken advantage of this confusion). From a privateer’s perspective, there 

is no difference other than the mode of purchase. They knew they were buying 

off a dealer and expect to have the same rights irrespective of whether it was a 

physical sale or online sale or auction by a dealer.  

 
In the NZAA’s view, the key determinant is whether the goods or services are 

being sold by a commercial supplier. If they are, then the CGA should apply and 

not be subject to the manner in which those goods or services were sold. 

Therefore, the proposed amendment will guarantee that the rights afforded 

under the CGA are transferred to buyers regardless of the purchase mechanism 

or the peculiarities of that mechanism.  

 
However, despite the well-intentioned amendments, they will not necessarily 

resolve the problems that the current exemption creates. Dealers could disguise 

their identity in online auctions and masquerade as a privateer, particularly 

when selling used goods, in order to avoid their obligations under the CGA.  

 
Some car dealers also claim that the current exemption for auctions or 

competitive tenders facilitates the disposal of low-value traded-in cars at little or 

no mark-up that they cannot afford to guarantee under the CGA (and 

presumably do not offer for sale on their yard). If so, the NZAA notes that any 

flaws with the vehicle should be noted on the Consumer Information Notice and 

similarly online (and acknowledged by buyers), to avoid disputes later rather 

than replying on the current exception under s.41 of the CGA. 
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Nevertheless, there may be negative consequences for consumers if they are 

unable to trade-in such cars if dealers cannot dispose of them outside the CGA, 

although the option remains to sell them privately or through an auction house. 

Similarly, dealers could also dispose of low-value vehicles via an auction house 

such as Turners, where the CGA does not apply, or within the trade.  

 
It may be necessary to offer dealers another option where they can dispose of 

such vehicles online, such as in Australia where they can be sold de-registered 

for disposal or repair. Buyers are therefore made aware that the vehicle cannot 

be used on the road unless it is brought up to standard. This is a little like selling 

a car ‘as is, where is’ (which only exempts the car from being sold with a WoF 

no more than 30 days old), but would need to be more explicit about the faults 

and transparent that the car is in fact not guaranteed by the dealer. 

 
However, the NZAA would not support offering dealers the ability to merely ‘opt 

out’ of the CGA when selling via online auctions. We consider it is unlikely that 

this would be made sufficiently clear in the terms and conditions on the auction 

website page or be well understood by buyers who may still be under the 

misapprehension they are covered by the CGA when buying off a dealer that 

has opted out. 

 
Therefore, to address suppliers’ desire to be able to opt out of the CGA under 

certain circumstances, the NZAA suggests that the Ministry of Consumer Affairs 

consider developing robust guidelines for suppliers to fairly dispose of goods, 

whether in person or online, which are not fit for purpose and cannot be 

guaranteed. This may incorporate greater clarification in the Act over the 

definition and use of the term ‘as is, where is’, and whether this can be used to 

opt out of the CGA and how this is clearly presented to buyers. 

 
 
Yours sincerely 
 
 
 
 
Mike Noon 
General Manager Motoring Affairs  


